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BEFCRE THE DEPARTIIENT
OF NATURAL RESOURCES AND COLSERVATION
CF THE STATE OF LONTANA

kK kx Kk kx * * * Kk %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL VWATER USE PERMIT ) FINAL ORDER
NO. 26858-s40H BY I X RAINICH )

)

¥ % 4k % %k * *x % K *

Exception and objection has been made to the Proposal for
Decision in this matter by the Department of Hatural Resources
and Conservation acting through its Havre Field Office, by the
Applicant I X Ranch Co., and by the Objectors Glasgow and HMalta

Irrigation Districts.

DEPARPTLENT'S QRIECTIONS

The Departrment ascerts that the Proposal for Decicion in
this matter is net supported by the evidence in that the
. testimony and exhibits of the Department reflect that there is
unappropriated water available from the I'ilk at tires through
any given year, In short, the Department arcues that the
evidence of relatively hich flows &t the USGS liashua recording
station at times throughout the vecr shous that spills must ko
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occuring at Vandalia dem, and hence
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As a starting point, it can be reasonably assumed that
Nashua flowe bear a c¢lose enough correlation to Vandalia flows
for present purposes, since there appears to be no intervening
source of supplies except for accruing return flows. loreover,
there is little danger in acsuming that Nashua flows do exceed
the diversion capacity at Vandalia at times throughout the year,
although this occurs most regularly and consistently in the
months of March and April. Although the Department exhibits are
grouped in six-menth increnents in times of average flow, with
each increment including the high-flow month of March or April,
it is unrealistic to assume that a1l the high flow periods
depicted¢ thercon occur in such months.

Bowever, this does not end the analysis of unappropriated
water. The diversion capacity at Vandalie is only a relatively
small fraction of the diversion capacity of the Bureau of
Reclamation's Dodegon facility. Therefore, the existence 6f
spills &t Vandglia deoes not incvitably assure that there is
sufficient water at Dodson to satisfv all the uses that Dodson
serves, This is particularly true at such times that the
" Bureau's Nelson Reservoir is drafting from storage to augnent
the £l of the MNilk River for the uses associated with the
Vandalie diversicn. £irnce the Applicent herein proposes to
divert vzotere freom a Milk Hiver tributary upstream from the
Bureau's Dodecon diversion facility, it does not inevitably
follow that limiting diversions to times ¢f Vandalia spill will

in all czses protect the prior uses asscciated with the Zureau's
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project or assure that the Applicant will be diverting only
unappropriated waters, Since the inference of no unappropriated
water is equally as strong or stronger than the existence of
surplus water, the former must be concluded as the burden of
proof resides with the Applicant, !MCA 85-2-311(1981). TFor
these reasons, the Hearings Examiner limited diversions to larch
and April.

March and April are likely to reflect close correlation
between Vandalia spills and satisfaction of diversion
requirements at Dodson. Firstly, these months reflect times
during which any run-off will be a more or less a basin-wice
event, Summer accretions ¢an reascnably be expected to have
more isolated effects, with the attendant difficulties of using
Vandalia as a barometer of all1 the Bureau's needs, Secondly,
there is likely to be little irrigation in these months in most
yvearg, and therefore there need be little concern with diversion
reguirements at Dodson. actly, it is not likely that the
Bureau will be supplementing the flows of the Milk River with
Fresno cr lMelson storage at such times, which events would
render unpredictable the relationship betwveen flows at Vandalia
and Dodson diversions dams.

Hovever, the Preposal for Decisicn feiled to go far enough
in light of these rationales. At such times that there is
little demand for irrication woters, there is a conseguent lack

-

of need to address the problems of Dodson reguirements.

liereover, during those non-irrication sceasons, there is likely
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to be little storage water from Fresno or Dodson supplementing
the flow of the IMilk River.

Thercefore, there is evidence in the record sufficient to
convince a reasonable mind that unappropriated waters will exist
for Applicant's uce throuchout the winter months, at such times
that Vandalia spills. Since the burden of prcof is on the
Applicant, these "winter" months comprising the non-irrigating
season will be concsidereé for purposes herein as commencing on
October 1.

The Department notes that the Bureau exercises some water
uses during the winter months, apparently being limitecd to
augmentation of Milk River flows with Fresno storage for
downstream municipal uses. However, this does not militate
against the conclusion reached hercin &s these uses do not
command high diversion reguirements at Dodson. lioreover, while
the Applicant may not cdemand waters in its own richt from the
Bureau's storace facilities, there is no reason why it cannot
claim the returns from such uses after such stored waters have
served their purpocse,

These winter time4 uses of the Bureau are deserving of
protection, however, and hence Applicant nust be limitec to
diversionz tc cuch times as Vandalia spills water. The Burceu
cannot be conpellied on this record to szcrifice its carry-cver
storage capacity to provide for depletions generated by
Applicant's diversions. While the record does not indicate that

such winter time f{lews will produce reliable or consistent water
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flows for the Applicant, this condition should not prevent this
storage appropriator from taking advantage of whatever water may
become available from chinook winds or the like, In
implementing this condition, the Department extends the release
schedule reflected in the Proposal for Decision to one month
periods, as evaporation losses are likely to be minimal at such
times and as the Bureau's winter water regquirenents are
relatively small.

Whether the Bureau should be reguired to utilize its storage
waters for current uses in any given vear instead of reserving
them for use in future years, which practice would increase the
incidence of unappropriated waters, cannot be determined on thies
record. There is not sufficient evidence in the record as to
the timne the Bureau's needs commonly arise in relation to the
probable and reliable annual flows that may be expected at such
times, Since the burden of proof is on the Applicant, this

potential meang of alleviating shortazues is unavailing,

APPLICANT'S ORJECTIONS

The Applicant cbjects to the languace conteined in the
Proposal for Decisien te the effect that the ownership of the
richts attendent to the Burcou's project uses is immaterial.
That lenguage, however, merely regords such ownership as between
the Burcau and the actual water uvsers as immaterial to the
present proccecedings.  The Department hereby affirms this

particular conclusion.
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The Applicant alsc rencws his claimg that his precent
existing rights are sufficient authority for his rroposed use,
aﬁd that therefore the matter at issue is not a new water use
permit. Much oi these arcuments have zlready been discussed in
the Prorosal for Decision. This procsoure is in fact an
application fcr z rew water use permit. Such was the
application rade, andG such woo the motice had in accordence
thereto. If the Applicarnt desires to change his existing
rights, he may do 50 in the matter envisiored by the statutes,
which entails an application for authorization to change an
existing right and MNotice of Ilcaring in accorduance therewith.
Sern MCA 85-2-403 (19281).

1

L water richt ig limited to hictorical beneficial uce.

Therefere, not withstandince thet Applicant already apparently
cwie a steorege richit, &t the minimun it 1s nececsary to change
its point of diversion to that contempliated by the present
epplication, licreover, nLoplicont nay only chance what he has,
and any extencsion of use either can tenwcrally or cuantitatively
necessarily resuit in & new use, & new ypriority, &nd =z

concominent recuirement for & new water use permit.

"I zeems indisputsble that & water user who ha

heen cecreoec the richt to vse & certain nurber of
ncheg of vaver vpon landgs for waich & beneficial
Lug has heen ;hnct subsecuently extena the
nse of thof water Lo add : lenes not unaer
actunl or contentlatod irrigation ot the time the
richt was decreed, toe the entry of subseguent
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appropristors. Obviousliy, if he could do sc, junior
appropriations nicht be of little or no benedit..."
hl
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In Featherman Henneesv, 43 Monmt. 310, 115 P. 983 (1911),
the defendant converted a right historically used for producing
pbwer to agricultural purposes. The court found that "(t)his
was a change in the original use and resulted in the congumption
of the cguantity so diverted to the new use, and therefore
amncunted pro tanto to a new appropriation. Such being the éase,
uﬁder the rule above stated, the court reached the proper
conclusion, to-wit, that the right to use this amount for this
purpose rust bear the date at which the change was made." 43
llont. at 317.

The existence of established water rights thus gives an
appropriator no right to increase his cemand upon the scurce of
supply without appropriating additional water. Any contrary
rule would emasculate any concept of changes of existing rights,
and frustrate water development in the state of Montana as any
junior appropriator would have little security in future water
supplies so as te justify the capital investment for diversion
works 1f scnior appropriators cculd, at their will, change the

QA
historic patterrn of water avail)bility in the socurce of supply.
i

PALTL AND GLASGOU 1NRIGATION
DISTRICTS ODJIECTIONS

The Irrigation Districts submil a nuinber of proposed
cenditions for the disposition of this matter. Initially, they
reguest that the Applicant be recuired to check with the Bureau

of Reclanation &t Malte at the beginning of each seascen to
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aﬁcertain a fogbast of water availability for that year. The
Ofder in this matter will be revised to provide the Applicant
with the name and address of Bureau officials so that the terms
of the order can be conveniently adhered to. UWhile the
Applicant may certainly benefit from checking with the Bureau of
Réclamation fer water availability forecasts, no additional
protections for prior existing richts are required other than
those already evidenced in the Proposal for Decision,
| The Irrigation Districts also argue that any diversions
shoula be limited to periods before March 15th. Such a
limitation is rnot in accord with the evidence in this matter and
is rejected. The Districts further argue that the restrictions
contained in the Proposal fcr Decision limiting diversions to
spill be gquaged with reference to the Dodson diversion dam. As
indicated herein, Dodson diversion dam nay indeed be the pivotal
focus for the Bureau of Reclamation's water uses, However, the
Department on this record is unsure whether such a limitation
would not result in ambicuities as to water levels and
requirements at Vandalia, For these reasons, the burden of
- proof being on the Applicant, Vandalia spill will be utilized in
accordance with the restrictions found herein and in the
Fropoeal for Decicion,
The Irricaticn Districte also claim the Conclusion of Lav
number 12 should be amended to read that whenever Vandalia fails
to sgpill, there arc no unappropriatec¢ waters in the upstrean

reackes of the lMilk River syziem. The failure to includée the
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negative w

as a clerical error,

and Conclusion of Law number 12

is ammended to read in the negative in this particular,

Finall

y, the Irrigation Districts argue that a provision

should be included in the Order providing that the Department of

Matural Resources and Conservation may nake periodic on sight

checks to assure that Applicant is in compliance with the

termsff this permit. This condition is necessarily implied in

the Order,

The Department has authority to revoke permits if

the terms and conditions thereof are not being complied with.

MCA 85-2-3

14 (1981). DMoreover, ICA 85-2-115 (1981), authorizes

any emplcyvee or agent of the department to enter upon land to

carry out the purposes of this chapter, including the aforesaid

purpose reflected by the revocation provision, upon giving

reascnable notice to the landowner of its intention to so enter

upon such
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of Fact and Cecnclusions of

Law, the following final crder is hereby issued.

Subject to the terms,

described

26858-s400 is hereby granted te I % Ranch Co. to appropriate and

restricticns,

and limitations

below, Application for Beneficial Water Use Permit lio.

stere up to 500 acre-feet per year at

cubic feet

per gecond., Diversions for

rate not to exceed 12

storage shall in no event

take place prior tec Hovenber 1 of any given year, nor subsegucnt

to April 3

0 of a2ny aiven year.

= H st

The usc

of the waters so stored

[

R
¥



ar

shall be supplemental flood and sprinkler irrigation of 2760
acres, more or less, comprised of the following parcels: 160
acres in the SE1/4 of Section 19, Township 28 Morth, Range 13
East; 320 acres in the W1/2 of Section 20, Township 28 YNorth,
Range 13 Last; 120 acres in the SW1/4 and 40 acres in the NW1/4
and 80 acres in the SE1/4 of Section 28, Township 28 North,
Range 13 East; 320 acres in the ¥W1/2 anc¢ 40 acres in the 8W1/4
SE1/4 of Section 29, Township 28 North, Range 13 East; 80 acres
in the 81/2 NI1/4 and 80 acres in the MN1/2 SW1/4 of Section 30,
Townehip 28 North, Range 13 Eact, 320 acres in the E1/2 and 80
acres in the E1/2 MVW1/4 of Section 31, Township 28 North, Range
13 Eacst; 160 acres in the M/1/4 and 160 acres in the SW1/4 andé
160 acres in the SE1/4 and 80 acres in the S1/2 HE1l/4 and 40
acreeg in the HHl&? NE1/4 of Section 32, Township 28 Morth, Randge
13 East; 80 acres in the W1/2 NE1/4 and 160 acres in the NII1/4
and 160 acres in the SWi/4 and 80 acres in the W1/2 SE1/4 and 40
acres in the SE1/4 SE1/4 of Scction 33, Township 28 Morth, Range
13 EBast, all in Chouteau County. The period of use of the water
s0 stored shall be between liay 1 and September 30, inclusive, of
- each year. The point of diversion for the waters claimed herein
shall be a dan located in the NEl/4 SW1/4 SW1/4 of Section 8,
Townehip 27 lcrth, Rance 14 East, all in Chouteau County. The
source of supply shall be Godfrey Creek, o tributary of Big
Sandy Creck, The priority date for this pernit shall ke March
16, 1980, at 10:24 a.m.
This permit is subject to the following express conditions,

restrictions, and limitatiocng.

10
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A, Any rights evidenced hercin are subject to all prior and
existing rights, and any final determination of such rights as
provided by Montana Law. MNothing herein shall be construed to
authorize the Permittee tc interfere with the natural flows of
Godfrey Creek to the detriment of any ccnior appropriator.

B. This permit is also subject to the rights of the Water
and Power Rescurces Service (now known as the Bureau of
Reclamation) of the United States of America to use the waters
of the Milk River Basin for agriculture, irrigation, municipal,
domestic, industrial, and any other authorized purpose pursuant
to its "Milk River Project". UWhenever Vandalia Diversion Dam
spills water, the Water and Power Resourcec Service's water
claims have been satisfied, and there are unappropriated waters
available for the Applicant that may be diverted without adverse
affect to the Water and Power Resource Service. "Spilling" as
uscd herein refers to waters passing over the diversion
structure known as Vandalia Diversion Dam,

C. MNothing herein shall be construed to affect or reduce
the Permittee's liabihty for camages that may be cauged by the
exercise of this permit. Hor does the Department of Naturail
Pesources and Conscervaticn in iscuing thic permit acknowledge

C\

%)

any liability for eny cama

%o

caused by the exercise of this
pernit, even if such Ganage ic the necessary ana unavoidable

censequence of the same,
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D. The Permittee shail in no event cause to be diverted
from the waters sFored pursuant to this permit more water than
is reasonably reqﬁired fcr the purposes provided for herein. At
all tires when water it not reasonably reguired for these
purposes, Permittee shall czuse or otherwise allow the waters to
remain in ctorage.

E. Permittee shall dilicently adhere to the terms and
conditions of this Order. Failure to adhere to the terms and
conditions may recult in the revocation of this permit.

F, Permittee shall not divert at its existing ditches from
Big Sandy Creek nore water pursuant to this Permit than is
discharged or released frcm the reservoir provided for herein.

G. In &ll events, at cuch times that Applicant succeeds in
capturing 500 acre-feect in the storage structure provided for
herein, inflows nust be ecuivalent to ocutflows until the time of
diversion for storage in the next ensuing year.

H, ©On October 1 of any civen year, Permittee shall estimate
&né record the amount in ctoreace at such time, which quantity
shall be part arnd parcel of the next ensuing year's
appropriative limit, Thereafter, at pcriods no greater then 30

2,

we Curetion, Permittee shall insure iteelf that spills have

)

B
U

~

occurred at the Vater and Power Resources Service's Vandalia
Dam. In the event thet veters fail to spill at Vandalia Dam
during eny such 20-dav period, Permittee shall release the water
stored durinc such 30-day period for downstream use. Permittee

shall continue to monitor and record water levels in the storage

CASE #»™* .



-~

structure provided for herein at such 30-day intervals until
March 1st of any given year. On March lst of any given year, at
periods no greater than 14 days duration, the Permittee shall
again assure itself the spills have occured at the Water and
Power Resources Service's Vandalia bam. In the event that
waters fail to spill at Vandalia Dam during such two-week
interims, Permittee shall relcase the water stored during such
l4-cay periods for downstream use. Permittee shall continue to
monitor water levels in the storage structure provided for*erein
at such two-week intervals throughout the remainder of the
period provided for herein for diversions into storage.

I. The Applicaent may contact the Bureau of Reclamation at
Box R, in lalta, lontana, fcr asistance in implementing the

conditions herein.

HOTICE
The Department's Final Order may be appealed in accordance
with the liontane Administrative ProcedGures Act by filing a
petition in the appropriate court within thirty (30) days after

" service of the Final Order.

Dombhhis {Z day of , 1982,

: A

Gary Frity, Admiristrator Natt/ Villiand, Hearing Examiner
Pepartment of MNztural Department of Hatural Resources
Resources andé Conservetion and Concervation

32 8. Ewing, Eeclenrna, ET 32 S. [wing, Helena, MT 59620
(£406) 4409 ~ 2872 (£06) 449 - 3962
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I mqﬁ fﬁTTER OF TEE APPLICRTICI! )
ICR BRYEFICIXL VATER USE PERNIT ) PPOPO“PL FOR PECISICY
N0, 2685E-S4CH RY I X RINCE CC. )
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Pursuant teo the llontane Vater Use Act znd the contested cacse

provisions of the lontarz Administrztive Prccedures Ict, a

hearinc in the above-ertitled matter wee held in Hevre, lontana.

L

»

\‘ L4
On March 10, 1980, an Applicztion fcr Tereficial Veter Use.

LY

Pernit wes flled Ulth the Department of batLral Rescurces anc

Conservetion by I ¥ Ranc“ Ce. actinc t?rouch ~ethur Potlh,

Presicent tlercct The Rpplicetlcr czeins 12 cehic Zeet rer
cecend vy to IT0 ccore-fezt rer vesr for suorlenmentel irrication

]
o

of 2,760 zcres rmere cr less locezted in Chcuteau County. Th

th
(5]
[a)
Ht |

Lrprplicant claime the richt tc divert and vese such weters

2

I'arch 2% threcuch feptember 20, irclusive, ci each vezr. The

ters is clezired 4o ke lcceted ir

o

toint of cdiversior feor seid w
the TLi/2 el /4 £1/¢4 of fection 0, Tounshir 27 ﬁczﬁh, Fance 14
gct, 211 in Choutezv Courntv. The rmeans cf Ai
TrCresed te e &n on-streanl Gon: loceted con Colfrey Cfeek, &

tribetery ¢f Bip fencv Crech., DLr. Pribver Dotk oopesred

TEeyesre 19 - Ll N 3 t i - - N . T
.) rerzenglliy &t the hecrinmc in this nather in suppert of tle
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Tertinent pertions of this arrlicaticn vere

[y

three succescive weeks ir the l'cuntezineer, &

nevsraper of cereral circulatior printeé and pullished in Ficg

Sfandy, lontana.

En objection to the cranting the above-stated zprlic

wae filec with the Departnent of liaturzl Resources and

Conservation on behalf cf Herlem Irrigation District. This

objectiorn alleges generzlly that there are nc unaprropriatecd

vaters available for Applicant's use, anc¢ thrat the granting of

the zpplication woulé acdversely affect downstreanr water users

vithin the "I'ill River Prcject"., lr. Gilbert incersor spreared:

and purperteé¢ to act on behalf of Eerlem Irrigation District, ||

Cbjections vere also fileé t¢ the cranting of thé

above-stzted applicztion by Zurich ané Rlfalfa Trrication

-

Districts, Fowever, no person appecred purpertinc to rerresent

the interests ¢f these entities at the:héaring ir this matter.

COn 1280, objections tc the cranting of thie

ggcew Irr

icztien

in¢ rurpertine te

reprecsent the interests of thece entities. 1211 cf these

cbijections clazinm trat there is insufficient vater feor ?rzrlicant!

tee without adversely zffectinc on-

"I'ilk River Freiect”,

2G, 15%E&EC, &n objectiorn teo

abeve-stated agplicaticn was filed with

Tescurces and Ceonservetion bv thre Vvater TFever Tescurcecs
o

}-Iv
o
-

Service ¢f the Unitec Fictes cf Rreric
{

aticern




iincwn as tﬁé Turear cf Teclanatien. The chjection sﬁetes é#d :
.\ allecer cenerzlly thet nevw consu.r:. rtive vses of water in the llilk
/ River Pargin ebcve Vahcal 2 Diveresicrn Dam vill acversely affect
the existinc vater rights of the Hilk Fiver Project and thét 211
naturel flov of the Kilk River that cen be used for irrigation

develorment has already been apprepriated.

EXEIPITS
The Aprlicent offereé intc the record the fecllowving exhibits,

to-wit: : _
2-1_throuch A-5: Copiec of ™otices of Arrrepricti
vhich Zprlicant herein claims evicdences ite rights
the use c¢f water.

"J

cn
to

=5 throuoh 2-7: Copies of Decrees reflecting water *
uses ¢ I ¥ Ranch Co. - : .

2=8: B USGE map dericLinc in pencil the drazinace arez
of Applicant's proposed éan, with the propesed place of
use borcereé in black azrd the proposed point of
¢iversion referenced thereorn in blue.

@)

Ell of

"’

prlicant's Dxhibits vere received intc the record.

)

Objectors lalte Irrigeticn Tistrict end CGlascow Irricatien

Dietrict anc Dofscn Irrigaticon District coffered three exhibites

irtoc the record, to-wit:
C (Dictricte) 1 thropch 2: Icdenticel copies of letters
rurporting to set fcrth the ;actual beeis for their
clzinms that there zre ne unarrrerriated weters svailakle
ir. the !7ilk River Przinzce arc thet zry gccl“lo.h-
¢iversierns vill esdversely affect water vcere of saicd
Districts.

The Tistricts exhibiic weré received intc the rescerd.

ater anc Pover Necurces fervice cifered the fcllowirg

exhibite inte the recerd, te-vit

&i
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£ >t Ligpe prurpertine te shov poin
clve;51cn end LJl.=c:e'=‘ cf use cf vieteres clainm
ater end Peower Resources fervice rursuent
River Project together vith errizrztory comm
naps or the back of szié exhibits.

PR 2: Cepy c¢f an Internaticnzl Joint Cormrission Crcer
prrsvant to treaty betweer the Uitec States and Cenede

reflectinc the zllccaticn of the ther= in the St. 'ary
and l'ilk River drainaces betveern the two said entities.

PR 4£: 2 copy of a greph reflectinc vater storece at
WPR's Fresno Reservoir fror 1971 tbrouch 1eee,
inclusive.

" PR _S: 2 orzph of water avzilekilityv at ¥WPR's Deodsen
South Cznal 1‘.wezrswn from 1¢64 through 1973, inclusive.

VPR €: & c0hy cf a creph shcw;nc avercge shortace of
vater at UUPE's Dodscn South Canzl fror 1¢6Z threuck

) -
1¢73, inclusive.

PR 7: A cragh depicting water shortaces at Toésen
South Cznal in 1972. .

EPR_8: USGS gaucing mezsurerents hade of thre Filk River
Easin at various p01rts.

All of Objecter's Vater and Power Rescurces exhibits were

-

received irtc the record.
The Denarinment cffered intc +lhe rececrd tre fcllewing

erxhibite, to-vit:
D=l: & field repcrt by Tob Larscrn, Zrez Cffice
Suprerviscr fcr Lhe Departnent's Favre Field Cffice
releting *he re=L1t= of }1= investication of the matters

L-2: R coryv of tre UECE map shovine the scurce cf
uunpn? Cccfrey Creelk in blue ent the drezinace zree
therecf cress-hetched in recd,

p=3

: A mep shevine applicant's rroposed rplace cof uss
oce~hetched in red,

Z=4: P mar shoving lecceticns and resultes of varicus
sterns Ir the Crairace zres, toceiher with USES ceucine
recorcds on the lilll River z+ Yavre, Mentarcz.

D,
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D=2: I m&ay sho v;n tre lccetdion, tines eind geverity of

lecal sterme in the freziracge bzein, tocether with UCCE ;
caucinc stztion recorcs on the I'ilk River at lashue, |
l.ecnternc

L-5: I comrilaticn of UECE caucinc steztion c;cchgrrea
mace at the IIilk FRiver Fastern Crogsinc at the Canadian
borcer. '

D-7: 2 compilaticn of USGE .caucing stztion discharces
measured at ¥ashua, lientaznz, on the Lilk River.

D=-8: Graphs prerarec tv Pob Larson sheving water
availabilitv in the I'ilk River as rneastreé¢ at the USGE
cauging stztion zt Meskuz. The red circles thereon
reflect the measvrerents mace at the Fastern Crossing of
the liilk or the Canadian FPorder.

E-%: I ¢raph prepared by the Pepartment showing water
evezilebility in the I'ilk River irn the non-irricztine
sezscn &s measurec at !"ashue, lientenz.

[=10: A greph prerperec by the Pepartment shevwinc water

ezvailability at the Ililk River Eastern Crossing gt the .
Cenadian Eorcer. .

D-1l: A Depattrent study of water aveilability in tte ~ »
1’ilk River Pacin. .~

." .

21l of Pepartrmert exhibits were cduly received intc the

rececrc.,

PTRITUITLTY ITpmmTee

T'eter and Power Rescurces fervice c¢f the United Sftetes cf
rmerice objectec tc the receipt intc evicderce cf any lloctices cf

doprerriction ¢

L8 |

Decrees purrortinc to eviderce richts tec vater

the Arplicent herein rresently owne cor cleimg. This objecticon

,-

vas crouncec cn the esserticor that the proceedincs involve zn

- 7

wlicetion for 2 new vater utse permit, end in ne wise entail

<

3

issuee reletine to any charces cf existing richts., The Fezring

Trermirer ruled et trc hearinc ernd coec neovw reeffirm thet seic
i
r w b dTeg
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CASE #**

irmatericl thev purport tc

r.otices or cecrees zre

establisk any rickt to the nev zprlication irnvelved herein.

Applications of new water use pernite and applicaticne for
eutherizeticns to change existinc richts are fundamentzlly cf

Cifferent charzcter. ToE €5-2=301 (1979) witk P5-2-402

a——

1579).
The issues raisedmby.these cifferent proceedings aznd. the

effect of acdministrative epproval cf the respective epplicztions

are of entirely @ifferent orientations. & new vater use perrit,
for exanrle, can keer =z Pricrity cdazte no earlier thar the cate
the applicaticn fer same was filed withk thre LCerertrent of

Ilztural Resouvrces zné Conserveticn. £gg I'Cr BE-2-401(2)

—

(127%) . Since the fundamental rule remains "first iﬁ tine, .
. T 7 -
first in right," 'see I'CA 85-2-4C1(1) (197¢), anv rights -

evidenceé by such a permit remain inferdor te zny established

water vees. Chance proceedincs, in centrad¢istinction, result in

the trznsfer cf the old pricrity reflected by the histeric use

cerntemnlated in the charnce. Eiplliarl», ir chance rroceedircs

the burcen of sheving adverse effecct cr injuery is vpen the

objectors, while such burcer resices witk the zprlicent in arn
application for a new water tvse rermit. fee cererslilv G
€5=2-311(7) (1922 zmenc.); Eaerse- v. Icrsen, &< lont. 285G, 120
P. 228 (1511), Lokouvich v, Felere, 4€ Iont. £7%, 129 P. 10€3

nctice civen cof this matier reflected *hre cherecter

C &
Froceecinrc fcr 2 newv watcr uce rerrit. The mrecent nroceedirnce

canrnet revw ke rezlicred *o




an eristing richt v*tbcut sthstantially frus tre tinc the notice

;rcvisions celinezted in the stztutes zarc without substantiélly
niclea a€inc those having receiveéwaétual notice in accecrcance
with the originzl claim made ir this ﬁatter. Therefcre, the
evidence of eristing righte propounded by the applicant herein
is relevant 2né naterial only tc the Applicant's need-fer an

additional water csipply, ané hence vhether the c¢ranting cf this

- om

application woulé result in a beneficizl use of water. Lege

generslly NCA £5-2-311(4) (1921).  lothing herein shoulé be

consfrued cf course as ceterminineg any richt cf the Rpplicaht to

chance ony of its existing richte to the uses propoced Ee:ein in

&n approprizte proceeéing. ”
Nothing herein chould alsc be construed as deterﬂining phe._

.ownership cf any ;aggr richts s between the Vater and PcwerE?“ #

Resources Service éna the associatec water user districés.

These obiecters all claim waters gursﬁéné‘to the so-celled Ililk

Rivér Froject, an enterprise'épparently attheorized pursuant te

the Neclametion Zct ¢f 1002 and zrny amendrments theretc. ”hethér

or not the Urnited Statesc throuch the Vater cnd Power Nescurces |

Service owns tre right attendant tc this project is immaterial
= J

0

in the present proceedinc. Eee ¢ z11v Tckes v z, 200 U.S.
€2, ¢1 L. D&. 528, 57 fFur. Ct. 412 (1927). The Fearinc Rzeriner
conclucdes that at least the United States throuch the Vater znd
Power Resources fervice has &n interest in the vater and water

ceiated with ite cCiversicr facilities ¢f & sufficient

-
n
m
13t]
m
m

caepacity to meainteain an acticn for their rretection. Sec.

287 B

) o St 18R Bib. JPYR)g
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thie rreceecdinc, the interest cof the Vater znc Powver Pecources
fervice anc¢ the irterest of the'various objecter irriczticn
Cistricts are concidered to be one znd the sanme.

) Objection to the notice provision for the instant
appiication vas &lso made by Barlem Irricztion District.
Specifically, this objection claims that nctice was inadeguate
since the aprlicaticn was filed on larch 10 of 12820 and was not
adévertised until July 16, 19é0, and that szic appliéation weas
not published in the area of the 1iilk River Prosect. vwithout

specifically passing on the standinec ¢f this objector to raise . .

-

such an issue since that cbjector itself appeared at ‘the hearing
ané clezims no speﬁigic Prejudice from the notice provisions

) follewed, it is enduéh toc observe tha@ the first groundé of
objection are entirely immaterial._ Tﬁis”éearing Exarminer fails
to see the relevance of the time elapsec betweern the filinc cf

sues reéiced by

m

iorn zncd tle notice thereof tc znv i

cr
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m
m
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le rnctice itsgelf.,

The assertion of the inacecuvacy of the extert of the notice
is moere cogert. IICA £5-2-307(1) (1581) precvides thet "{u)pon
receipt ¢f a proper erplicetion for z permit, tle Derertrnernt
thall prepare z notice corntaininc the facts pertinernt to the
eppliceticn iteelf and shell publieh the notice in & neveEparper
¢ ceneral circulatier in the zrez cf the source once & week for

three ccrsecutive weeks. BRefcre the last date of puklicatior,

[
the Deperimernt shall zlsc serve tre nctice by firet-cleos rmeil
. 4

) _
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L)

upon any arppropriatcer of water cr.ap?iicant ¢r holéer-gf 3
rermit vhe, acccrding te the recorﬁs“cf the Cepzrtrment, ﬁaf:be
zffectec bty the prcposed apprcpriation.ﬁ The public notice in
this matter substantially corpliec with the éfcresaii statuf&ry
requirements, ancé the Hearinc Examiner lkas alsc noted that
service vwzs had by mail upon Water and Pcwer Resources Service.
Thether or not these étatutory recuirements comply with due
precess Gemands of the State ané Fecderal Constitutions, Egg 1

, 339

U.S. 306, 94 L. EC. 865, 70 Sup. Ct. 652 (1850); cer v
City of l'ey York, 371 U.S. 208, S L. BE. 2& 255, €3 Sup. Ct. 279

a

(1962), cznnot be determined on this scant recoré. In this

latter regard, it is sufiicient tec note thzt by the éppearance‘
of Farlem Ifrigation District herein it appeare that all

-—

censtitutional recdirements as recards .Xthis objector have been

setisfied. _ :
DIVDINES Or ppos
i The_applicaticn in thie natter wags c¢rly &anc regulariy
filed¢ with the Department cf lNaturel Resourc&s zri¢ Conservaticon
on liarch 10, 1¢%8C, =zt 10:34 a.rn.

2. The source of supriy for the weter: cleirec herein ic

{

Cocfrey Creek, which is a tributary cf Bic¢ fancy Creek, vhich i

in turn tributary to the NMilk River,

LY ]

. Trhe Precicert of I I Ranch, Zirthur Reth, is exrperienced
in irrigeticn and acricultuire and has krnowledge and enrteriernce

vith the water recuiremnents c¢f crers.

CASE # acss¢,




L. The rrzplicant intends tc construct zn cr-gtrean

tn

\) reseévoir cn Gecfrey Créek vith & cepecity cf EB00 acre-feet in
subetential accordance with Scil Corservation Service stendezrds.
. The {rainace zrea of GoCfrey Creek is sufficient to
cischerce 500 acre-feet per ééar on & relatively recular hkasis.
6. The use of 500 acre-feet of water by the Rpplicant
herein wouvld be of material benefit to him. The Eprlicant
intends to use such waters to supplement the irrigation of 2,760
.acres more or less located in the following zreze: 160 zcres in
the SE1/4 of Section 1P; 320 acres in the 171/2 of Section 20;
120 zcres in the SV1/¢4 of fecticn 28; ép acres ir the I%1/¢ of
Section 28; £0 acres in the SF1/4 of Section 2€; 220 zcres in
the ¥W1/2 of Section 29; 40 acres in the SW1/4 cSE1/4 cf Section_j
22; 80 acres in the_Sl/Z m11/4 of Section 30; 8C zcres in the
J, Bl/2 sil/4 of Sectfoﬁ 30; 320 acres in the E1/2 of Section 31;

€0 acres in the E1/2 1%1/4 of Secticn'Bli'lGO acreg in the ImY/14

of Secticn 22; 16C acres in the SW1/4 of Secticer 32: 160 acres

(¥ ]
o
m

ir the £T1/4 cf Sectien 32; €C ecres in the £1/2 IE}/Z cof
Section 32; 40 acres ir the !W1/4 I'E1/4 of Secticrn 32; 80 atres
ir the V1/2 I'E1/¢ cf Section 33; 1€C acres in the IV1/¢ cf
Secticn 323; 166 acres in the £VW1/¢4 of Secticr 33; €0 zcres in
the 1/2 FE1/4 of Sectien 33; 40 acres ir the SI1/4 EZ1/E ¢é=
fectien 23; all in Township 2f Nerth, Rznce 13 Zzsot in Chcuteat
Courty. The storace cf 500 acre-feet ie 2z reascrzble estincte
ol the cuantity of water thet the Zrplicent carn uze frem lorceh
2% to September 3C, inclusive, ¢f znv cive yezr. The flecw rzte

,) ¢ 12 crkic feet per secend iz alsc & reasorzkle flov rezte Lo

CASE #3%%
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£ill the reserveir &né to refivert the cuvantities thus

™y
| =
rt
N
b
1)
m

.) throuch existinc irrication cditches. These existin
Lave a capacity to handle such flcve.

€. The rroposed neans cf Giversion are cuctenary for their
intended purpcses, ané will not result in the wvacte of wvater.
Applicant intends to impound hich spring flews in the aforegaid
on-strezm reservoir at a point in the NE1/¢ Sul/4 S¥1/4 of
Section &, Towneghip 27 lorth, Range 14 East, all in Choutegu
County. The waters so impounded by this reservoir will‘be
reieased anc reciverted by existing ditches owned by the
kpélicant on Eic Sandy Creek. The Applicant elsc intends to

4

carry over any wazter not used in any currert year into ;
: | , .

succeeding vears for use therein. This practice is feasoﬁabie_
in light-of the uhpredictable cuartities of water that may be ~
.) available in this giexiuerally arid regicn. The Ap;:=licant';s

| proposed means of civersion are a@equéié“fcr hie intenced
agppropriation,

7. The Tater znd Peuer Descurcer fervice ¢f the United

]

ftetes of Mnerice mansces & systen cof storace ctructures anc

=t
other cdiversion worke that capture waters of the [1ilk River

Crazinage anc the £t, liary Niver drazinece. These cterece éans,

H §

i ion camg, and related caznels sren & gigrificent reech cf

<

er

L4]

he I:ilk River, and they zre all operzted &s & svster for water

ot

celivery for ruricirel, irricaticr zn¢ agriculture, ané f£ish and
wilcdlife purroces. Some 3F0,CCC azcre-feet of water ner veer,
vrer ¢vailable, is diverted or othervise controlled by the

.) Turezt cf Reclemeticn for the abcve-deccriibed rurrposez.
3 CUrT

CACTE # sk



£. nhfter 2pril 30 of ény civen vezr, the Furezu of

‘\) Réclameticn's water uses recuire zll aveilable fleow in the I'ilk

Tiver. There is therefcre no unappropriezted water available for
Applicant's'uses bevenc guch time. In many yéars; there will be
no uneppropriated water fer Arplicant's vses substantially erior
to this time. Vandalia diversion dar: is the last diversion
roint of the Bureau of Peclaration's "!ilk River Prcject™ cn the
1ilk Biver. Whenever water spills over this dam, there will be

‘unapproriated vaters availeble for Arplicant's proposel use.,

2. There zre no perrnits cor veter reservaticns zspperent from

the face of the recoré¢ vwhich the present aprplicectien nay
conceivebly Effect.

1C. Applicant's proposed water uvse will aéver;eiy affect
the water uses of“the Cureau of Reclaﬁétion‘s "liilk Piver

) Project" unless Applicant's use is properly conditionedé. The

recorc herein reflects thzt no unapprbpriéteé vater is esveilable

"

iver verr

Py

for lrplicernt'es rrovesed use prior te March 1 of any

-

|_l-

rner subisecuent tc Mpril 20 ¢f anv civen verr, Tiversic:

]
m

SE ey e

F 3¢
-

or cubsecguert te such times werld cepture vaoter theat werld
otherwise be used by the Brreau. Icreover, vhenever :prlicent
diverts vweters in guentities thrat weuld net in the raturel
cetrse cf everte be pzrt of the €»ill at Verdalia Diversien Ter,
Applicant will be tehinc urarnproriated wvater arnd such diversicre
will acéversely affect the Pureau's "Iilk Diver rroject”.

il. The Zpplicaticrn in this matiter vae cdulr and recularly

J-i
m
ny

filed with the Departrment ¢f aturzl Rescctrces and Concervetior

"~

E

!

cr lizgrch 10, 1SCC, &t 10:34 2.1 '
J) '
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1. INCA 85-2=311 (1£81) directe the Department of Iaturzl

Fesources and Conservation tc issve & new wvater use permit if

the following conditions or criteriea exuist:

(1) There zre unappropriatec waters in the source

cf supply:

(a) at time when the water can be put to the use

proposed by the applicant;
(b) ' in the amount the applicant seeks to
appropriete; and ,
(c) throuchout the period curing which the

eprlicant seeks to appropriate, the amournt recuested is

aveileble:

(2) the richts of a2 prior eppropriater will not

be acdversely affected;

(3) the 1'~ropo~':ec’ means of civersiorn,
conctructicn, ané operation cf the approrriatiern wver
are GGEGUQ te:

(4) the proposed use of vater is a beneficial
use; )

(5} the proposeé use will nbt interfere

unreasonably with other planreé uses or developmente for

ke

which a2 permit hzs been isuved.or for which water has-

been reserved; .
{6) cn applicant for en approprlatlcn of 10,0

co

*

acre-feet 2 vear cor mecre anc 1% cubi¢ feet rer second cr
nore rroves by clear andé convincinc evidence thet the

richts c¢f z pricr ezppropriater will neot ke adversely
zffected;

(7) except s provided in zubsecticen (&), the
errlicert rreves by subetantizl credikle evidence th
criterie listed in suksecticns (1) throuch (5).

e

2. The Ppplicant is not sceking er aprropriation of 10,000

acre-fecet z yvear cr rore and mere tharn 15 cubic feet rer

-

end therefcre must prove by substerntizl credible evicdenc

seceonc,

e




1' :

zréec¢ z& keneficizl. Eee UCA £5-2-102(2) (1°7f). Ilcrecver,
the recerd reflects thet thé use of 500 acre-feet ¢f woter i & .

recsorcble estimzte cf the cvantity of weter recvired for

“J‘

eprlicant's purpoces. The evidence rein shews that Cocfrey

Ceeek ané Fic Sendy Creel are streerms of irnterrittent ratures,
pg{ﬁipulgrly in late seascn irrication months. BPBv divertinc and
storing hich flew spring waters ana.subsequently using these
waterg in such late cgeason months, Applicant can metericlly
benefit bhis agricultural operation. The use of vater recuected
irn the instant matter is therefore a bereficizl one. See
cenerslly, l'orden v, Alerander, 10f llont. 20€, SC F. 28 16¢
(1939); Szvre v son, 33 liont. 15, £1 P. 328 (1805).

4. ZIApplicant's proposed use will not interfere with &ny

e . ) ~
Ferrit or water reservatlon. -
£. 2pplicant'se proposed means of cdiversion, constructicn, .

ancé oper;tlod cf hie zrprepr tlve horr Care acequate for his

inte néed purcpses, and vill net-result in the waste of the vater

rescirce. Thne recerd reflects that Zppiicarnt will conctruct ear
earth-I{illed dam accerdinc to § srecificcticns. €feid den will

holé@ an¢ contain recularly occurrinc flows cf Goc€frey Creek, znad
1 net through seerzoe or otherwise resu in the waste c¢f the

- - : P .
Croviesw gy, Dick~dnt

m
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weter resource, £fee ceperzlly, Sise

Ceurg, 1CC 'ont, €9, €8 P, 2¢ 22 (182°). rIrprlicent's
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rey Creelk &t & poirt

in the TE1/4 &U11/4 €71/4 cf Fectiecr ©, Tevnekir 27 rerth, Rarnce

14 Eazst, Zprlicent irterd:z tc releese such stcred vater
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recivert the came kv enistine ditch éaversic:: lccet
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CASE 7 Quss?s

Soncy Creek. The vaters vwill be vltimetely serpliied to the. Tlace

cf uvse by 2 cystem cf flcof and szrinkler irricetien. faid mecns

(=Y

of diversion are customzry for their intended purposec.
2pplicant cocmnet, of course, divert mere water out of Eig
Sency Creek throuch the existing citch diversions ther is placed
in_Eié Sandy Creek by the reserveir contemplated herein. _::ys
§5-2-413 (197%). To meet this en¢, Applicant must instzl} gnd
maintain adequéte measuring devices so that excess quantitiéé
will not be diverted., Z2Zpplicant rust zlsc, of course, acecunt
for seepace anc evzpcrative lcsses that will accrue to the waters
sc relezsed frer the reserveir until they are reciverted by the
existing éitch diversions. Ecwever, this recuirement is
self-policing in the preéent circumstances because there are no
practicezl means cf neasurement with sufficient tclerances to -
adequately accountffor ary such seepage or evaporative lcsses

over the short cistarce these vatere will travel. ¥

€. The place of use cf the wvaters claired chall be 160 acres

ir the £Z1/4 of Fection 15, 220 zcres ir the T71/2 cf Secticn 20G;
240 &acrec in the £1/2 &71/4 ard 1T7Y/¢ €1 /4 and ST1/4 3El/4 and

f Eecticn 28, 3C0 acres ir th

b=
13
o

/
V71/2 sw1/4 €21/¢ ¢f Section 2%, 16C zcres in the £1/2 1I71/4 arnd

/2 exé o

Mi1/4 £E1/4 enc EU SE1l/4

[ ]

the 1'1/2 8WW1/4 £ SBectien 30, 400 czcres in the C

Z excepting the

wy

Fl/2 171 /4 of Ffectiorn 31, €C0 acrec in fecticn

WE1/¢ 1'E1/4 therecf, ané 520 zcres in Sfection 33, exceptinc th

m

T1/2 VEl/4 ernd thre IIEL/L ET1/4, 21 of vhich azcreace is located
1 &ct, in Choutezv County.

7. The ILprlicert irntends te uce the watere claimed herein

1r . . ‘% ; K’ui‘? ﬂ;’; ‘ % _{_;ﬁw?:
B ‘ 4 M,‘E‘ ’;i:;'f’ ﬁ‘ : ;: .3_:;’%’

from ilerecl 2I throuch Septermber 3C, inclvsive, ¢f an civen veco:.



L

£. The Rpplicant bEﬁ a‘bor fide irtent to zr-prerric

‘) water, and is not attehptlnc to speculate in- the water rescurce.

See _cererzllv Qogohev v, Camn.ell z4 lont. 13, 6C P, 29€ (12C0).

. The source cf supply for the waters claire€ herein will
be Godfrey Creek, which is tributary to BEio Sancy Creek, vhich is
Eh turn tributary to the Milk River.

1C. Applicant's ﬁroposed vater vse will be highly
consumptive. That is, 2z significant amount of the waters
-@iverted fromnihe source of suprly will be used vp by the creps
and loét +0 downstreeam water users.

1. There 2re unapprepriated waters available for

Lprlicant's use, but not throuchout the period thOLCF which

Appllcant claims the richt to divert these waters.. ‘he "

-
substantizl credlble_ev1dence available on the recoré does nct

)‘ support a conclusien that there are WEZTers é.vailable for-

eppropriation after April 30 cof any giéeﬁ'year ner prior te
Ierch 1 cf any given year. The Eurezu c¢f Reclamztior's vater
rees reflected ir the reccré eppear tc recuire substantiallv the
wvhole flev available in the !ilk River before or afﬁer these
Catec. VYecr doec anything ir the recoré in the present matter
warrant any cenclusien that the Pureau is wasting water or tsing
the same vnlewfullv. The birden of prce? ic on the Lerlicant ir
these recarés, I'CA £5-2-211(7) (1¢8l).

It is trre thet the recerd reflectcs thz: the Purect Eresently

uthorizes the use ¢f water fcr ron-agriculturzl FUrpesces

m

LEeEs cCr

both vitkin and vithout the parent preject bounderies. Thics is

I"T

rcet rer se urlevful, hovever. IL.ltkouglh the cric¢inel Reclanaticn

f‘l

)
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Ect cf 18G2, 42 U.E.
weter only fcr irrigetion purroses, tki; restr ic;zve scepe hes
been substantizlly brcecadened Ly subseqqent améﬁéatcry
lecislztion. fee ceperally, City of frespe v, Eaiifgpniﬁr
U.8. 627 (1%62). Thus, by 1°20€ the éecretary.oﬁ‘the Interior uas
autherized to supply water to "towns or cities on or in th%
inmecdiate vicinity-of irrication projecte.” See 43 U.S.C. 557.

-

The ket cf 1520, 43 U.S.C. 521, anc the Peclamztion Act of .
1239,.8¢ee 43 U.8.C. £ESh(c) (authorizes the Secretary to furhish
wvater fer "municipal water supplv or riscellzneous purposes“);
substantially broaden the cetegorv of uses elicilble for Frcject
wvaters. It is trﬁe that the provision of waters for such

alternate uses is expressly made contingent cn certain

LI

R

determinztions made by the Secretary of the Interior. Thus, the
aforesaic Reclamation Act of 193¢ provi&es that the Secretary

authorize the use of water for ncn 1rr1cat~on uses only if he

(R

Getermines such uses will rot mpair the efficiency cf the

Preject fer irricotion purposes.™ EZee A2 U,B.C, £LER(c);
glgg i3 U.8.C. 521. 1!cthing in the present reccerd, Lowvever,

incdicates or establiche

tn

thzt the Objecter Turezu c¢if Neclamation

D

has not validly mede such Geterminztions arné therefore there is .
not kasis fer sucgestinc thet the Etrecu's uses of vcter are
beyend the purview cf cCuly deleceated zuthority,

The recor¢ also reflects that the Eurest has executed various

"Jarren ccntracte," andé thet cecre c¢f the Proiect vaters zre being

uged by individual ren-preject irricatcrs pursuvant te them., Such

.) centracts end uses are perfcorce of ctzitte fefezsikle in thre

Cﬁ\th # QA695% . | %0 f%?

. £11 et sec., ccntem:l‘tec t*e “rov1 ion of.




event of nreec fc¢r guch watgre within the confines of Prciect
‘boundaries. fee £3 E.S.C{VE?B. Eowever this previcion nay
relzte to the ucers of rroject witers inter se, it cennct be rezé
te cL*hczlve thLre users of the vater resource tc irnfrirge upon
aveilable water srrply for all Project purposes to the extent cof
such 'harren contract” cuantities. Such z reading would make
such contracts contincent vpon not only rneeés within the Project
boundaries, but also upon the needs cf the entire basin
generally.

The only particular use of the Bureau of Reclametion in ite

"liilk River Project™ thzt even sucgecis cortroversy on its fac

4]

is that water use deveteé tc fish and wildlife purpeses in
Bowdoin ¥ildlife Refuce. Whether cr not suck 2 use Cf water is a
"miscellaneous pu}pOSe" within tre meaning of 43 U.E.C, AE‘h(3)
is to be determined fron the overrlélnq legislzative 1nten

apparent from the Reclamatien Act. Slnce rursvert te this szted

sectior, cortracts fcr such zlternztive uses must return a2t lezst
rert cf the Project's cost, it iz arcuzble thzt Ceorcreze €i¢ ret
irtend that fisk end wilclife be amonc the nunber cf autherizes

altérnati&e uses since "public uveec” do not in the orcéinary
corrse of evente produce revenues sufficiert to sustzir sueh
cherces. Lrere, 43 U.S.C. 4E8Bh{(a)&(L) (costs for fleoold centrol
and navigation-ncnreinbursatle). It is also rnoteworthy in this
cenerzl regarcd that the Act cf June 21, 1962, 77 stct. 6L, which.
nrevided for the renewecl of cortracts for these zlternzte uses,

srecifies and mernticne only nunicirnel, demestic, and incuctricil

vater suprlies. In contracistincticr, Concress vher it has
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)
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Cremfasy ¢ g
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intended to zutherize fish 2rd wilélife uses inm z reclamation
project hae often beern explicit in its Gelecation cf avtherity,
See cererslly 43 U,.8.C. 61€(i), 43 U.S.C. 614{c), 16 T.£.C.

625(¢). The first ceneral recognition of fish ané wilélife

vzlues by Concress is ref1ected in the Tish znd Wildlife

Coord;nation Act of 1958, &gg 16 U.5.C. 661 et sec. However,
% -,‘ -

that provision applles only to prejectes not snbstantlnlly
completed by the effective date of the 2Zct, and thus the term
thereocf zre inconsistent with the prioerity clazmec by the
Objector Eureau here., £See 16 U.S.C., 662(c), (g), 616 t.h.C.
663(c). The Water Froject Recreation Act, 16 U.S.C. 46C 1- )12)

et seqg., which is supplementary znd amendatory to the Figh and . .

17ildlife Coordination Act, is also inconsistent with inherent .
. - v N 2 . L
fish and wildlife authority pursuant to the Reclamation law.

This provision again recognizes the value of recreation in fish

and wildlife resovrces, but subjects their development in laréé

nmeasure to Federal-State cooperztive schemes. See 43 0.2.C. 460

-(13), 40 1-(14). The ccmrrehensive itreatmen: cof thre SLU}ECL

w)

therein is &t odds with any previcusly existine eauthority. Yor

car. this ccllection cof provisions be civen IEtIOECLlVE effect sc¢

ju]

€ to salvace prior fish end vildlife uses pursuant to

leclanzation waters See U.f.C. 4GC 1-(1¢), <L€C 1-(16),

46C 1-(20); see ceperalily, Lfierrz Club v, Froehlke, 534 F.2¢ 1289
{(€th. Cir, 1975).

""l

[ 2

It is not necessary, however, in the present circurstzncez,

tc finelly resclve this issve, kbecazuse the record ic barren cof

ary evicence incCicating precicely whag cuantity the Cbjecter




gu uses for flsh ano wild1i¢e Firposes. It is tkerefore

W

'.ll

o;ZﬁLle to ce*ernlne vhether &né to vhat enternt the
feailocatlon of tris fish ené wilclife ¢ supply would setisfy
ob%iously legitimzte uges ¢f the Frcject waters, anc therefore it
is 1rpésrib1e to cetermine +o what extent these fish zng wildlife
ﬁaters are Lnapproprlcted insofar ac the Eprlicant is concerned,
It thus neeéd not be determined herein vhetker any epecific
cuthorlty EXlSt° for this fish ang wilélife use, nor whether such
‘uses constituted "beneficial usesg" Pursuant to Montezna lay Pricr
‘té the effective Gate cf the lcntans T'ater Use Rct., gee

gererelly, Paradjce Beinbov v, Fiesk ¢ CGene Comp,, 129 ont, 412,

421 P.26 717 9l06g).
It substantizlly éppears by the ev1derce here1n that there
‘)Ere no unappropriateo vaters avcllable in the MNilk River syster™
pr;cr to Farch 1 of anv ¢iven year nor Eubsecuent to Apffi 30 cf
&ny such yezr. 1+ ig trve that localized'rain sterms occur on &
ccntinuing basis beth befeore and a}ter‘such Ierioces. Eowever, it
clsc a?;ears thazt there rzin stern 'capacle cs rrecucine

sufficiert velitmes cof wvater tc overrun ttre Eurecip'ce Civercicr

fecilities

1]

re e that in practice it woul? ke

m

C re

e

‘J

Unacriristratzble to &éccount for tre-, It is also cPrerernt fren
the récéré that tHere 17ill be ne Unenrrorrieted watere available
Zecr the Rpplicant even curinc tke cbove-referenced tire irere in
meny Years. The record fairly establishes thet vherever the

Turezu'e Vancelie rar gtructire fzils te £nill vetcer, trere zr¢

;) LRarrrerriated vaters Urstrear ir the I'ill Tiver




@

flew peried, zlthouch thefe'will be & =svbstartizl nunber cf vear
in vhkich this structure will fzil to $pill at 21i.

The Zouncary Vaters Trezty of 1oce betveen tle United st etes.
ané Canacz is of ro effett te the'ceter:inatlon ¢f unapnro?_' Eeé
vater in the present circums ance It is true tbat ty tbe tern
of the Internzstional Joint Connis=1on Order implenent1nc the
aforesazié treaty, Canade is entitled to a subetantlal cuantity
the Hilk River. Fowever, the Arrllcant herein is locatec

-7

¢ownstrezr from the Iilk River crosSing of the ;nterngtgonal e

Bourcary. FEe cannct therefore irterfere with waters slloczted

]

/

fren tre ¥ilk te Canacda. Applicant must, hovever, proceed at Lis\/ -

cwn peril. The evidence herein demorstrates that if Canada _

develops its Rilk River resources to its full allocated share,;
the instances c¢f ﬁnapprorlated water within the United =tates

will be ninimal, Thus, Applicant rust shoulder a risk thnt the

capitzl investments recuvired to implemént his Eiversion schene e

will be rencdered vorthless in the fazce of cubsecuent Canac¢ian

Geveleoprment. _ - Lt s

¢ The Pepartment's [lilk River study hze been Giscounted in the

),

eveluztion c¢f the existance of uneppropricteé vzter. The

aralyeis set forth therein is most perfunctery anc corncluisicnery,..

and it cheds no lighkt or the datz sources which form the bagis
for its cenclusiens., llorecover, the conclusions dérawn t erelﬂ are,
et veriance with the testimeny of Chjecter furE'" of Reclamation

nercir,

t
\
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12. The apprépriatioa thétiis claimec Lerein will zcéversely
affect the richts cH¥the iObjecfer Pureau of Reclamaticn. .
Unappropriated water exists for Ap?licant's use cnly subsecuent
to larch 1 of any given ear and rrior to April 2C cf such yezr. chFb
l.oreover, whenever Vandalie Dam fails to spill, there are it =

sunappropriated waters in the upstream reaches of the Lilk River

syetem. Vhenever the Applicant Civerts and uses such

n?{‘\
™
“W\

L ]

urappropsizted. waters, adverse eéfect to the Burezu cof
Feciamation will recessarily result.

It is true that Applicant's diversions to the ture of 500
ecre-feet per year will heve so slicht an effect in zné of

themselves that thev woulé be inmezsurable at any cf the Lureauof

-Reclamation's facilities., This does not make the Aprlicant's .
i ; Y . . - -
proposed interferénces trifling, however. The fundarmental rule .-
remzins "first in ¥ime, first in right." The first %o aprly

water tc & berneficial use is entitled £o the mairtenance cf thsat

rt

v gezins

©n
m
o

&ll subseguent apprcpriatore, CL E£E-2-401(1)

(YE7€); ICA 25-2-404(1) (187f). The substertive rretection

rfr
=
[S
]

Céctrire affords cannct be urcderrired by the can ticrinc cf

o]

rultitude ¢f smell and relatively innocouc uses cf water that in
the zggregate would represent major Cepletions tc downstrezn
tees, Such a riecereal aprroach deries individual zcceuntslLilite
vhere such -Sinculer Eiversions zlso forr the preciczte for marked
frustraztion ¢f water-dependant enterprises. The
"firncer-pointinc™ thet this aprroach succests cerntermlates

procecurzl flexibility that is belied by the suvbetentive coctrire

it cerves to irplement. It is therefcre ¢rrerent thet tre .
[ ]
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rresernt arplicetion must bc ccncit;onec ée'as to fcrestall any
interfererces with the FchaL B wx;or 51 bts{ Egg ner 3 ‘gg-
g5-2-312(1) (1979). S - s

'The exercise of this reculatory Jkrl Gictio on is_ﬁq gésy;
netter iﬁ the present c1rcur=tapce,~houever.‘ Concltioninc_ﬁp
Epplicant's dive.rsions for storzge to these t’lmes,th;;j:;;ec BLreau
cf Peclametion's Vancdaliz Dan spilis vzter wbﬁlé reauli)ia a«ég
facto deniel of the application. The evidence herein indicatgs
tha zccretions to the NNilk River éupply occur on & relativgly_fﬁ
sporadic basis ané that the waters that form the suprily typicai;y
run fer only chort pericés cf tiﬁe 2t reletively hich voluness
Thus, in light of the Gistance in river miles between the.

Vandalia Dan and App11c=nt' proposec reservoir 51te, the #

gif

cdeferment for reséngpir storage until the time of Vandaliaagpifi
woulé typically resuit in little 6r no yater being aveilable in
the propcceé source of supply &t ﬁhe tirie of such Vandaliz |
epills., 1Incorperaticn ¢f this conditicn woulc thus frustrate:

cote

th
f')

thie =tzte's pclicy cf rirg cnd erncouracing the storecéd®e

T s

vater.
(1026),
1607 (1¢41).

Hcvever, by ‘virtue of the storace character of the yrcfen

&prlicaticn, it appezrs feasible to condition the rresent
aprlication to provide fer diversions for stera 2t any tine

between lizrckt l anc¢ rrril 2CG, irclusive, vith zsveter for

[
2]
m
t
O
~
L]
™
b o
b |
s
-y
(4]
m
A
2
"

rrevidine for the relezses of such wat

-

thzt Vancdaliaz Canm fziled te subrectver+lv erill, In this licht s
]
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m
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it is ncted Irem the recorc that the Eprplicant hereirn interds to

cee these waters mairly & ¢ 1;tc—1rr tion suprly, znc

u-

the;éfcre no subst;n;&@i'pfejudice'wculd accrre te the Agrlicant
by restricting the uSg‘df &ny weters stored to tines zfter Arril
30 .0of &ny given year. Thus, any temporary retenticr of the

wzters claimed hegein at times when the Bureau's rights have not

'been satisfied willeohly reselt in 2 minor ¢uantity of incidentzl

eyéﬁﬁﬁgiion ané ‘seepage that will be lost to the sotrce of
Sﬁpgply. LiKewise, the terporary cdeprivation of water at such
times to.the Bureau will work rno heréship tec its water uses. It
is tre lack of water available from ctorece for the late-seascr
uses that placues the Objector Furezu. The Eearings Exaniner
thus concludes that the followinc sche@ule reasonabl§ prectects L
tge.Bureau's prio}h:ights.

:, Firstly, theVAppiicant herein shell not use the waté;s
rrovided herein urtil after April 30 Bf any civen vear.

Piversicns for storage meay cccur oul; frem llarch 1 through Epril

(]
i

ci any '"\rer vecr, Cor et

-

20, inclusive, cf ezch vear. Or Irril

3

15 Civersions for

m
a}
0]

.

such later tire thatilprlicant acturally beci

storace, the amount remzining ir storace from the lzst vear's use

shall be estirmated.and recorced znd shall be pert ané parcel of
the rest ensuing yéar's lirit. £ge I'CA EE-2-312(1) (1970) ("The

Cepertrent may issue z permit for less ther the zmount of water
reguested, but ir no case may it icsue & permit fer mere water

than iec recuested cor than cern ke beneficizlly vezé without veaste

|-
t B

|1'

c ch vat

1

ere

m

fcr the purpese stated in the 2zp tien.™)

1

]
[

events be free frcrm trhe ca2ll! ¢f

4

recaining in storage ghell in

EY S s S
E - e L
o ‘? gy e




the Cbjecter Euresu hereir, &s thew fcrr ne part of tre naturald
Supgly c¢f the Il'ilk FRiver.
Trereziter, the App 11Cunt may' iveft 5%& storece, but sbell,

et intervesls no creater than 14 éa"s, re-release the waterff

e

¢iverted into storage cGuring such 14-6anperic&"if Vahdalia ﬁém

-

fails to spill during such tvo-veek period. "‘bis schem.le shall

ke achered to throughout the period prcv1ded for‘rerein for e
¢iversions for =torage, ané Applicant nust keep éceouate reﬁbrés
to irmplement this schedule, , E R )
13. There are no permite §r vater reservatiéns'appérentzfrpm-

the face cf the recerd that mey be affected by the ezercise cfui

T

kprlicent's claimed appropriative richt.
%

. -

YEEREFORE, béEe@ on these Findings c¢f Fact and Conclusionsﬁgf

Law, RErrlication for Beneficial Vater Use Permit lle. 26858-s40F

is hereby cranted to I X Ranch Co. to aprropriate and store o to
200 acre-feet per vear at 2z rzte nct to exceed 12 cubic feet PEr

gecerd, Tiversgiens for storace shell irn ne event tzhe [lace

»

rrior to iarch 1 of anv civen vezr, rnor subsecuent to

9

ril 3C 6f
eny ¢iven vear. The use of the wvatere so storeé shall be

il e,

rrigation cf. 276C azcres;“mcré

-

surplenentzl flood and

[

srrinkler
er leess, compriseé cfi the fcllowing parcels: 150 zcres iﬁﬁthei;:
£F1/2 éf fection 1%, Township 28 Kcrth, Rance 13 East:r3é0 aciéé .
in the 171/2 of fection 20, Townghir 2°¢

| the

T &

£TY/4 ¢f fection 28, Tounship 2¢ Merth, Pance 13 Fact; 2320 .zcrec

N
<
o
]
"
M-
m
pate
bt

ecrez ir the fWi/4 znd 40 z2crec in the 1771/2 zrnd

crec in thke E171/<4 €ri/4 ¢f Secticn 2¢,

CLEE #amsy =

in thke 11/2 anc 4C

1)




Y,

authorize the Permititee tc interfere with the nztrrzl flows o

mownship 28 orth, Rance F3 East; 0 zcres in the §1/2 IT1/4 znd

£C zcres ir the tl/2'€ﬁi74 6f gection 30, Tovr.skir 28 Nerth,

" hance 13 Ezst, 22¢C dcres in the E1/2 anc £C zcres in the [1/2

ML/ 8 TE uection'BﬁginwﬁShip 28 l'orth, Tange 13 East; 1€0 zcres
xn‘the 1“"1/4 2he 160 acrec in tbe SUl/4 and 160 zcres in the
SEl#! ané Eﬂsacres in the 81/2 NE1/4 and 40 acres in the M\W1/2
nrl/é4 cf sectzon 32, Township 28 Yorth, Rance 13 Fast; &C acres
ir the V1f2 WEl/4 and 16C acres in the 1W1/4 zné 160 acres in the
?1(4 2nd B0 acres in the 171/2 SE1/4 and 4C acres in the SE1/4
SEi/#'offSectibn 33, Township 28 Yorth, Range 13 Ezst, all in
CﬁoutEau Cour.ty. -The period of use of the water sc storeé shall

be between I'ay 1 and September 30, inclucive, of each year. _he

spoiht'af civersion for the waters clained herein she 11 be a2 aan

located in the PEl/d th/l E¥1/4 of Section E, Tcwnehip 27 ”orth,

Range 14 East, 2ll- ‘in Chouteau Courty.. The scource of supply

 shell be Gecfrey Creek, a tributary of ‘Big Sandéy Creek. The
!

priority <ate fer this permit shall be Farch 10, 1680, at 10:34

&0 0

Thie prerrmit is subject toc the fclloving eupress cenditions,

‘restrictions, and lisiitztions.

m
bR}
™

A. Kny rights evicdenced herein are subject to 21l gricr

™
rn

-

xieting rigkts, and any firel deterrinzticn ¢f such richts

r
]

*Loviéeé by Tientana Lav:. Yothinc herein chzll be corstruec
¥ - e

th

Gecfrey Creek tc the Getriment of eorv gernicr aprzrov

rigtor.
CASE # v=
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Z. This permit is zlso subject te- the richte ¢f the Toter

&nc Pcver Nesourceg fervice (now known ze the furee
OV S3ENE B8 pDE L

y=
0
Vh

Reclémation) of the United Eftates of‘Aﬁé{ica £c use the wetere of
the IIilk River Bésin fcr 2 rlculture, 1rr1¢;tlcn ‘thlC1k@1,.
¢cenestic, incuctrzcl, anc any c;ber outrorz"ec pyxpcse thSﬁant.
to its "Hilk River Project”. | Vhenever Vﬁnoi31a Dayersxon Da;u'ﬁ

erilis vater, the Vater ané Pover Rescurces Sexvice's x ter.” "

-

clzims have been sztiegfied, anc tbere are. Lnapproprlatéo“w&ter=
eaveailable for the Appllcant that pay be diverted without acdverse
affect to the Vater and Power Recource Service. f¥Enilliﬁﬂ“ﬂas_
tuse€ herein refers to waters pas inc over the civersicn rtxtctL*e
known g Vandazliz Diversion Dan. I i, M H
C. lothinc herein sh&ll be construeé to affect ér-éeétcgitbe
Perrittee's 1iab' t} for uuﬁage= that may be caused by tha;_:'_;
ex erC1se of this permlt. I'or coes the lepartment of-ﬁaé:rai _if 
Pesotrces and Conservation in isséiﬂglfﬁié rerrit aqkncwlédge anf
lizkility for any Camaces ceucef by the erercice ¢f this :ertiﬁ,

- EnG Lf:VClL;“Te CCucecLer z

'. The Peimittee ghall in no event causc to belaiverteé{ﬁrgq
the waters stcred pursuant to this permi£ mcﬁé vater thesr if=
rezsenably recuired for the purpcsen provided for héxeﬁn;;_ie~:4l
times vhenr water iz not reasonably recuired for th IESE DUXTOSEn

Ferrmittee shall czvese cr cthervice cllO” the V“‘er' +c ;hnsln;in

* zChere t¢ tlhe terrns i
cenciticns ¢f this Crcdecr. Fziltre to zébere to tre teornec ore
4

cencitiene mav result in the revecaticrn cf 4k

-

CASE #awt -~
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F. TFernittee-shzl?® not ¢ivert zt its evistinc ditches from

G. Iﬁ'cll events, :t =ch tines that Aprlicart succeecds in

‘u—

E%O acreﬁfeet in the storace structure providec¢ for

hereln. &aﬁlows mu=tL5e ecu1va1ent to outflows until the tlne cf

.

version for storaoe'in the next ensuing vezr.
E. ©On ﬁarch 1l of any civen yeer, cr &t such later times that

Pefmitfée actually begine diversion for sterace pursuvant to this

Permit, Pernittee shall estimate and record the amourt remaining
in storége at such time, which cuantity shall be pert zné parcel
of the current year's appropriastive limit. Thereafter, at ;}

-

pericds no creater than 14 cays cduration, Perrmittee £hall insure

himself ‘that spills have occurre¢ at the izater anc Power ~

-

Resources Service's Vendalia Dam. n the event that wvaters £f2il

to epill st Vandalia Dam durinc anv suéh two-veek interin,

Pernittee shell release the water stored cdurinc such 14- S
period fer cdownstrearm use. Pernittee shell continve to meniter
end recor¢ water levels in the cstorace structure rrovided for

herein &t such two-week intervalcs tkroughout the period rrovided
for rereir fer civersions irto storzace.
rpTicre
This Proposed Order is cffered for the review of
cf record. rxcekt1on= ané¢ objections tc this

be filec¢ with ancd received by the De:c pertment ci llaturzl Nescurce:s

)
C ASE # ALIBR
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] SS.‘M L %
Cou-xty of Lew:.s and Clar!*ﬂ = B,

3 ; -‘-r{‘*:. oy an enployee of the Montana Department of Natural
Resources : : duly sworn on oath, deposes and savs: That
purs\nnt 40 the ra;u:.;;m-rts of Section 85-2-309, MCA, N Januarv 11 1981
he deposited in the United States mail, “certified mail", an Order ,
by theDepartment on -the application by _ I X Ranch Co, , Application
No. 26858 ., fora Permit to Appropriate Water, addressed to each of the
follcwmg persons. or agencies:

s 523 G/- 57398

Harlem Irrigatim. District, Box 383, Harlem, MT 59526

U. S. D. I. - Bureau of Reclamation, Box 2553, Billings, MT 59103

Zurich Irrigation District, Bax 549, Chinco, MI' 59523

Alfalfa Valley Irrigation District, Box 1147, Chinock, MT 59523

Glasgow Ixrigation District, Box R, Malta, MT 59538
Dodscn Irrigation District, Box R, Malta, MT 59538

Y

\ Mv Ccmru=s:.m Expires 1/2.']_./84 i T L

ta Irrigation District, Box R, Malta, MI' 59538 . : .

I X Ranch Co., c/o Arthur H. Roth, Jr., Pres., Box 489, Big Sandy, M 59520
Bab Larsm, :Havre Area Office, (regqular inter-department mail )
' 10. Matt Williams, Hearing Examiner, INRC, Helena, (hand deliver)

DEPARIMENT OF NATURAL, RESOURCES AND CCRISERVATION

by
STATE OF MONTANA )
, ) ss.
Comty of Lewis & Clark )
On this 1lth day of January  , 1981, before me, a Notary Public
‘in and for said State, persmally appeared Beverly J. J. Jones ; known to me
to be the Hearing Recorder , of the Department that S%Ecutad this instru-

ment cr the persons who executed the instrument on behalf of said Department, and
admmledged to me that such Department executed the same.

N TrvTI‘NESS WHEREOF; I have hereunto set my hand and affixed my official

)Jseal, the day "and year in this certificate fm»ﬁ '

Notary Public for the State of Montana
Residing at Helena, MT - e e

LY

S
i
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